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First Supplement to Memorandum %0-126

Subject: Study L-3013 - Uniform Statutory Rule Against Perpetuities
{Letter from Professor Dukeminier)

Attached is a letter from Professor Jesse Dukeminier concerning

the double-pronged perpetuities saving clause language discussed iIn
Memorandum 90-126, at pages 6-7.

Respectfully submitted,

Stan Ulrich
Staff Counsel
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RE: TUSRAP

I have the staff report dated 9/4/90 recoumsnding adopting the
amendment to the Uniform Statutory Rule Against Perpstuities adopted in July
by the Natlonal Conference of Commissicners on Uniform State Laws, You really
ought to take a careful look at this amendment. It creatas an entirely new
perpetuitiss trap for the unwary.

in ssesnce, this amendment provides:

If a trust termination clause calls for termination of the trust
upon (1) the expiration of a period of years in excess of 21 gor
(2) the expiration of specified lives in being (plus 21 years, if
the drafter so chooses), whighever is later, the first termination
date will be disregarded and the trust will terminate upen the
latter event.

The amendment prohibits giving sffect to a double-prong termination
clause of the type described. As & matter of perpetuities policy, such
prohibition makes littls senss. If & ssttlor can oreaCe a trust for either
90 years or lives in baing plus 21 years, as USRAP provides, why should the
settlor be prohibitsd from crsating a trust for whichever period turns out to
be longer?

More important, this prohibirion of a double-prong clause creates a
trap for parsons who are acting quite reasonably and are nat reaching for the
maximum perpetuities peried or for tax adventages. Ths opsration of this
amendment can be illustrated by the well.known case of Chun Quan Yesa Hep,

52 Hawail 40, 469 P.2d 183 (1970). In this case the teatator crsated & trust
for his issue for 30 years or until the death of his wife, vhichaver zhould
occur last. Under the USRAP amandment, the trust is good only for the wife's
1ife, and if the wife dies thrss years later, the testator's intent is almost
completely defeated, Yet the testator could have had s 90-year trust had he
wanted! Surely peopls who understand that a 90-year trust is valid will be
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surprised te find out that a truat for 30 years or the life of the testator's
widow will not be given sffect.

Other examples of the trap created by this amendment: A Ctrust for
charity for 40 years or the lives of the settlor's adult children, whichever
proves longar, will stop paying Iincome to charity when the children dis, maybe
in a few yesars, defeating the settlor's intent. A trust for the ssttlor's
igsus for 25 years, with the settlor rataining the right to lifetime income,
will spparently tsrminate upon the eettlor's death, not upon the later
expiration of 23 years.

The USRAP anendment was appsrently adopted In an attempt ta sacure
Traasury's blessing of a gensration-skipping tax exemption for a 90-year
trust. Treasury has besn concernsd that aggressive lavyers for the very rich
{n USRAP states will seek the maximum tax axesption perlod of 90 years or
lives in being plus 21 years, whichever proves longer, creating an unfair tax
disadvantage for non-USRAP states governed by the lives-in-bsing-plus-2l-year
period. Hence, undar the expected Trsasury ruling, the GST tax exemption will
be allowed for 90 years or for lives in being plus 21 years, but mot for
wvhichaver period provss longer.

USBAP now offers you a choica of traps:

(1) Adopt the amendment and create a trap for a parson who
is not interssted in GST tax sxemption and iam not seaking the maxipum
perpatuities pericd (as in the Chun case); or

(2) Reject tha smendment and creats a trap for a person who (s
sasking & GST tax exemption for the maximum perpestuities period and 1s
unknowledgeable about Treasury regulations,

It seeas to me that the amendment is an abdication of the policy said to
underlis USRAP: protecting persons who consult lawyers unskilled in perpetul-
tiss law who do perfectly reasonable things (as in Chun). Where a choics of
evils must bs made, I believe the onus should be put upon those batter able To
avoid the evil -- in this case, on skilled estate planners who are more likely
ro know the tax rules and draft with thesm in mind. I do not think persons of
moderate wealth who consult average lawyers should have their trusts struck
down so that akilled lawyers for willionaires, in aggressively sesking GST tax
advancages, will not inadvertently run sfoul of a Treasury ruls.
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